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MEMORANDUM OF LAW IN SUPPORT OF 

PLAINTIFFS, SHAWN AND MARGARET XXXXXXXXXXX’S ANSWER TO DEFENDANT, COUNTY OF DELAWARE’S MOTION FOR SUMMARY JUDGMENT

Plaintiffs, Shawn and Margaret XXXXXXXXXXX, by and through their attorney, Daniel F. Monahan, Esquire, hereby file this Memorandum of Law in opposition to Defendant County of Delaware’s Motion for Summary and set forth as follows:

In granting a Motion for Summary Judgment, the Court must examine the entire record in a light most favorable to the non-moving party and resolve all doubts against the moving party when determining if there is a genuine issue of material fact. Merriwether v. Philadelphia Newspapers, Inc., 553 Pa. Super. 464, 684 A.2d 137 (1996).  Summary judgment is only granted when the pleadings, depositions, answers to interrogatories, admissions on file, and affidavits demonstrate that there exists no genuine issue of material fact. See generally Pa.R.C.P., 1035.2, 42 Pa.C.S.A.

The moving party has the burden of proving the non-existence of any genuine issue of fact. Accu-Weather, Inc.,   644 A.2d at 1254. The non-moving party must demonstrate that there is a genuine issue for trial and may not rest on averments in its pleadings. Id. Summary judgment may only be granted in cases where it is clear and free from doubt that the moving party is entitled to judgment as a matter of law. Id.

Here, Plaintiff alleges that he slipped and fell on ice on property owned and maintained by the Defendant, County of Delaware.  Defendant seeks summary judgment on the basis of the “hills and ridges” doctrine.  In Harmotta v. Bender, 411 Pa. Super. 371, 601 A.2d 837 (1992) appeal denied, 530 Pa. 655, 608 A.2d 30 (1992), the Pennsylvania Superior Court summarized that doctrine as follows:

The doctrine of hills and ridges provides that an owner or occupier of land is not liable for general slippery conditions, for to require that one’s walk be always free of ice and snow would be to impose an impossible burden in view of the climatic conditions in this hemisphere.  Ice and snow upon a pavement create merely transient danger, and the only duty upon the property owner or tenant is to act within a reasonable time after notice to remove it when it is in a dangerous condition. Id., at 841 (quoting Gilligan v. Villanova University, 401 Pa. Super. 113, 584 A.2d 1005, 1007 (1991).


However, the Superior Court cautioned in its prior decision in Bacsick v. Barns, 234 Pa. Super. 616, 341 A.2d157 (1995) that “the hills and ridges doctrine may be applied only in cases where the snow and ice complained of are the result of an entirely natural accumulation, following a recent snowfall.”  Id., at 160.  As the Court noted, the protection afforded by the doctrine is predicated on the assumption that “these formations are natural phenomenon incidental to our climate,” Id. (quoting Rinaldi v. Levine, 406 Pa. Super. 74, 78, 176 A.2d 623, 625 (1992)).


More recently, in Harvey v. Rouse Chamberlain, Ltd., et al., 206 Pa. Super. 130, 901 A.2d 523 (2006), the Pennsylvania Superior Court again considered the hills and ridges doctrine as it applied to injuries due to black ice and reaffirmed its decision in Bacsick holding that the “hills and ridges doctrine” was inapplicable in a case factually similar to the matter involving Plaintiff here.  In Harvey, the Court found that where the plowing of the road and a later slip and fall on black ice (where evidence suggested that the condition of the land was influenced by human intervention) that the ice could not have been “the result of an entirely natural accumulation.” Id. at 526.  Consequently, the Court held that the “hills and ridges doctrine” would not apply. Id. at 526. 

In both answers to discovery and at his deposition, plaintiff XXXXXXXXXXX testified that he lost his footing on the sidewalk “because of ice covered with a dusting of snow” and that there “were snow banks on each side of the sidewalk where the parking meters were.”  Defendant has admitted both that the County was the owner of the property where the Plaintiff fell and that Defendant’s Business and Maintenance Department was responsible for the maintenance of the area where the accident occurred.


Thomas Yervelli, a Delaware County Park police officer, who was located at the jury parking garage at the time and near the place where the Plaintiff fell, observed the Plaintiff lying on the ground in front of the Delaware County jury parking lot.  He identified the spot where the Plaintiff fell as where the sidewalk and the ramp driveway of the Delaware County jury parking garage met.  Officer Yervelli also confirmed that snow was pushed up on the sides of the sidewalk where the grass would normally be.  As Officer Yervelli approached the Plaintiff, he himself almost slipped on the ice when he was 12 – 18 inches from where the Plaintiff was lying.


Immediately, Officer Yervelli called the county dispatcher so that they could remove the ice and put down salt for the ice, and he candidly testified that although the sidewalk was shoveled, he did not see any salt or sand on the sidewalk.


Attached is a witness statement from Louis Bellace who was the Deputy Chief of the Media Fire Department on the date of the aforesaid accident.  In his official responsibilities, Mr. Bellace was called to the scene of the accident.  As noted in the statement, when he arrived at the scene of the accident, there was ice on the surface at or around the area where the Plaintiff fell, that he personally had problems keeping his footing on the ice at the scene and he observed other persons having the same problem with their footing on the ice.


In response to discovery Defendant has not identified (1) any written policy regarding the frequency of inspection for the area where the accident occurred with respect to the accumulation of ice and snow, (2) has no records to confirm or verify that the Defendant inspected the accident site within twenty-four (24) hours prior to the incident, (3) has no record to substantiate whether any alleged inspection conformed to any written or oral policy regarding inspections of sidewalks subsequent regarding the removal of snow or ice, (4) has no photographs of the area where the Plaintiff fell within twenty-four (24) before the incident, (5) has no documents showing that any signs, barriers or warnings were posted at or near the scene of the incident warning of the conditions existing at the time of the accident, and (6) has no documents which identifies any application of salt or similar anti-skid material for the removal of ice and snow.


Plaintiff has retained an engineering expert, Lawrence C. Dinoff, AIA.  A copy of the aforesaid report has been provided to defense counsel and is attached hereto.  Based on Mr. Dinoff’s review of the depositions, pleadings, answers to discovery, witnesses statements, the weather reports furnished, and inspection of the accident scene, Mr. Dinoff is of the opinion that the ice that caused Plaintiff to fall was predictable before he fell and existed for hours before the accident, that reasonable inspections would have identified the ice which would be in the interest of pedestrian safety, and that Defendant failed to reasonably maintain its sidewalk and violated applicable standards for safe winter walkway maintenance.

  
As the evidence presented in this case through discovery and expert reports suggests, over the course of three (3) days following a snow storm where approximately twelve (12) inches of snow fell in the vicinity of the accident site between February 11 and 12, 2006, melting and freezing of ice and snow continued for approximately four days prior to the time when Plaintiff fell.  In addition, evidence elicited from both the plaintiff, independent witnesses and a County Police Officer revealed that the sidewalk was shoveled at the time of the incident, giving rise to the inference that not only did Defendant create the condition that caused the icing of the sidewalk, but that the Defendant also had ample time to both discover and rectify ice forming on its sidewalks as a result of melting snow piled up adjacent to the walkway.


Defendant, the moving party in this Motion for Summary Judgment, has failed to meet its burden that no genuine issue of material fact exists regarding its negligence in causing the plaintiff’s accident and resulting injuries.  In fact, Defendant has improperly cited the applicable law as it pertains to the facts developed in this case so far. The doctrine of “hills and ridges” does not apply in circumstances where the owner of property has artificially created the hazardous condition that caused this accident.  The evidence presented in this case so far clearly involves a factual issue with respect to Defendant’s failure to salt or treat an icy condition that was caused by the shoveling of snow and the resulting melt and freeze conditions that resulted and caused plaintiff’s accident. 


For all of the foregoing reasons, it is respectfully submitted that Defendant’s Motion for Summary Judgment must be denied.

Dated:





Respectfully submitted,

Daniel F. Monahan

Attorney for Plaintiffs, Shawn and Margaret XXXXXXXXXXX
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