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FULL TORT vs. LIMITED TORT?

IS IT REALLY AN OPTION?
In 1990 the Pennsylvania legislature amended the motor vehicle financial responsibility laws in an alleged effort to stop the spiraling cost of automobile insurance.  The primary method under this law was to give the consumers the option to “elect” between two tort remedies, either full tort or limited tort.  Even though this law has been in effect over sixteen years I continue to meet with clients who are still confused about the consequences of selecting the limited tort option.  This report hopefully will provide you with an overview of the consequences of selecting limited tort, and explain to you why I personally have chosen the full tort option to protect me and my family.  

Before the law was amended in 1990 every consumer had full tort rights.  In other words, if you were injured in a motor vehicle accident, you had the right to seek compensation for (1) all economic damages in excess of the required first party benefits, and (2) all non-economic damages.  Non-economic damages are what we typically think of as pain and suffering damages.  However, the change in the law in 1990 allowed the consumers to elect the limited tort option for private passenger motor vehicles, thereby waiving their rights and the rights of members of their household to recover non-economic damages unless the injury sustained was serious.  In exchange, the consumer received a discounted insurance premium.


While you as the consumer may have an idea of what you consider a serious injury, the insurance defense industry and their attorneys spent the last sixteen years litigating not only what constitutes a serious injury but also who is considered an insured under the policy. 

Not every vehicle is considered a private passenger motor vehicle.

This law only applies to “private passenger motor vehicle liability insurance policies” of the named insured.  Those motor vehicles are defined as a “four wheel motor vehicle that is insured by a natural person and as a passenger car neither used as a public or livery conveyance or rented to others or has a gross weight not exceeding 9000 pounds and is not principally used for commercial purposes other than farming”.  It does not include recreational vehicles not intended for highway use or any motor vehicle insured exclusively under a policy covering garage, automobile sales agency or repair shop, service station or public parking place operation hazards.  
Notice requirements for election of tort option.


Named insureds under such policies are required to be provided written notice of the availability of the two types of insurance – limited tort and full tort.  Notice was standardized and was to be printed on one sheet of paper in prominent type and placed in a prominent location.  If the election was not made within twenty days after the initial notice is sent, the insured is required to send a second notice identical to the first but is identified as second and final notice.  If the consumer does not respond to either notices before ten days before the insurance’s renewal date, it is presumed that the full tort option was chosen.  
Who elects the tort option.

Only the named insured can make the election.  If there is more than one named insured, then any named insured can make the election for all of the named insureds.  

The effect of the tort option.

Once the consumer elects the tort option, that option will remain in effect until the insured or the consumer receives a properly signed form electing the other tort option.  The tort option election will apply to all renewal policies or replacement policies and any other private motor vehicle policy under which the consumer is the named insured.  

Who is bound by the tort option?

The option elected by the named insured shall apply to all insureds under the private passenger motor vehicle policy who are not named insured under another private passenger motor vehicle policy.  Insured is defined as any individual residing in the household of the named insured who is (1) a spouse or other relative of the named insured, or (2) a minor in the custody of the named insured or relative of the named insured.  

If there is more than one private passenger motor vehicle policy covering an insured, and the policies have conflicting tort options, the insured will be bound by the tort option on the policy covering the vehicle in which the insured is an occupant at the time of the accident if the insured is covered on that policy.  Otherwise, the insured is deemed to have full tort.  If the person injured is not the owner of the currently registered private passenger motor vehicle and is not a named insured or an insured under any private passenger motor vehicle insurance policy, then the full tort option will apply.  If the injured person is the owner of a currently registered private passenger motor vehicle and does not have financial responsibility, then the limited tort option will apply.   A child of an adult who owns a registered but uninsured motor vehicle is also subject to limited tort.  If the limited tort injured party was a pedestrian at the time of the accident, he too may be bound by the limited tort option.  

Exceptions for claims for injured party selecting the limited tort option.

An individual otherwise bound by the limited tort election may recover damages as if he or she had elected the full tort option in several circumstances:


(1)
If the party responsible for the injuries is convicted or accepts accelerated rehabilitation disposition for driving under the influence of alcohol or a controlled substance in that accident.


(2)
If the party responsible for the injuries is operating a vehicle registered in another state.


(3)
If the party responsible for the injuries intentionally inflicts the injuries.


(4)
If the party responsible for the injuries is the owner of a currently registered motor vehicle and has not maintained financial responsibility as required.


(5)
The claim is against the person in the business of designing, manufacturing, repairing, servicing or otherwise maintaining a motor vehicle and the injury arises out of a defect of the vehicle or is caused or not corrected by an act or omission in the course of such business.

(6) 
A motor vehicle operated by such business.


(7)
Where the injured party is an occupant of a vehicle other than a private passenger motor vehicle.

How the Courts have defined serious injury.

In the past sixteen years the insurance industry and their army of defense lawyers have successfully sought to impose the limited tort selection in a variety of factual situations.

(1) Drivers of unregistered vehicles without insurance are deemed to have selected limited tort.


(2) An uninsured owner driving a resident relative’s full tort car is deemed to have selected full tort.  


(3)  In situations where a spouse has limited tort on her own policy on which she is the named insured but is not a named insured on the spouse’s policy which has full tort is considered to have full tort while she is injured while a passenger in her husband’s car.  


(4) In the case of first impression the Supreme Court has ruled in 2005 that pedestrians who are injured in automobile accidents are not bound by a selection of limited tort.


(5)  If one spouse has full tort on her own policy on which she is the named insured and another spouse has his own policy where he is the named insured which has limited tort, the insured is bound by the tort option on the vehicle in which the insured is the occupant at the time of the accident.  


(6)  Can an injured party recover non-economic loss if he is an uninsured motorist injured while not operating or occupying his vehicle.  Several Common Pleas Courts have recognized a cause of action under these circumstances.  


(7)  Can an injured party recover non-economic loss if she is a resident relative of two family members who have conflicting tort options and he or she is not occupying or operating either vehicle.  In a situation where a minor plaintiff resided in his parent’s household who had full tort and where an uncle also resided in a house with limited tort policy, the courts have held in that situation that a minor child residing with his parents is bound by the tort option selected by the parents.  


(8)  The limited tort option binding on all family members in the same household as the named insured.  


(9)  Where a spouse is not a titled owner to his or her uninsured spouse’s automobile, they are not bound by the limited tort option.  The Court bases its decision on (1) whether the injured spouse had an ownership interest in the automobile, (2) whether the injured spouse was residing with the owner spouse on the date of the accident, (3) whether the injured spouse had free access to the vehicle, (4) whether the injured spouse regularly drove the vehicle, (5) whether the injured spouse had personal possession of a set of keys, and (6) whether the car was used exclusively by the owner spouse.  


(10) If someone has no motor vehicle, is not a named insured or insured under any insurance policy, the injured party is assumed to have selected full tort.


(11) What tort options are available to family members of an uninsured owner?  The Supreme Court has held that minor children injured while passengers of their mother’s uninsured vehicle are not bound by the limited tort alternative that their mother was statutorily assumed to have chosen.  


(12)  The owner of two vehicles, one of which is uninsured and the other is insured with full tort options is precluded from recovering first party benefits but may proceed under the full tort option with respect to an uninsured motorist claim.  

(13) An accident while operating a motor vehicle caused by something other than another vehicle is not restricted by the limited tort exceptions. 
Who decides and what are the criteria to determine serious injury.

When the Court first dealt with this issue it adopted guidelines for determining seriousness of injury: (1) what body function was impaired; and (2) was the impairment serious to be determined by how the injury affected by the body function including the existence, extent and permanency of the impairment.  That decision was influenced by (1) the extent of the impairment; (2) the length of time the impairment lasted; (3) the treatment required to correct the impairment; and (4) other relevant factors.  In the past eight years the Courts have issued a number of decisions and the summary below have been found to be the factors necessary to have a jury determine whether or not your injuries are serious entitling the injured party to non-economic damages even when they selected limited tort.  (1) Objective manifestation of injury; (2) inability to engage in regular daily activities; (3) work status or hour reduced; (4) doctor labels condition permanent or chronic; (5) lengthy duration of the injury for instance three years; (6) prescription medication or medical implements; (7) lengthy treatment for example several months; (8) limited function such as range of motion; (9) necessity of surgery; (10) the doctor/chiropractor gives percentage of bodily impairment; (11) noticeable scarring; (12) difficulty sleeping; (13) conflicting medical reports.  

The Courts have found that the following factors would not be considered serious enough to allow a jury to consider a question at trial: (1) scars that are not visable; (2) starting and stopping treatment within a few months; (3) limited function for a short period of time; (4) slight or no limitations of activities; (5) no need for further medical treatment; (6) no complaints; (7) an ability to return to work after a short period of time or did not miss work or school more than a short period of time; (8) doctor’s expectation of a full recovery; (9) limitations are self-imposed with no medical basis; (10) minimal medical treatment; (11) subjective complaints of pain; (12) surgery repaired and improved the condition; (13) no objective evidence of injury; (14) full range of motion; (15) no objective medical evidence or degree of impairment and extent of pain; (16) pain medication for a short period of time; (17) condition not caused by the accident; (18) no claim for wage loss or decrease in earning capacity; (19) refusing treatment and/or medication.

As you can see from the above summary of the Full Tort/Limited Tort options, the Courts and the insurance industry’s lawyers have gone to great lengths to restrict the ability of consumers to seek recovery for “pain and suffering” commonly known as non-economic damages.  They have restricted who may recover and in what circumstances and for which industry.  The selection of the Full Tort Option removes those restrictions and allows the injured party to collect both first party benefits for lost wages and medical bills, but also for the significant “pain and suffering” that most injured motorists have in any accident.

Furthermore, the cost is not as significant as you may think.  Most insurance carriers will only provide UM/UIM coverage which match your liability limits.  For instance, if you only carry $15,000/$30,000 liability coverage, the insurance carrier will only issue you a $15,000/$30,000 UM/UIM coverage.  One little secret around this is in situations where you have multiple vehicles under your insurance policy that you may “stack coverage” so that if three vehicles have $15,000/$30,000 each, you would actually be insured for $45,000/$90,000 in a situation where you were injured by an uninsured or underinsured motorist.  


Another benefit that you should immediately explore is the minimal cost of additional wage loss benefits under your automobile policy.  For instance, did you know that for as little as $20 per year you could obtain monthly wage loss benefits of $2,500 up to a maximum of $50,000.  Who would not want to pay this minimal expense for such a great benefit.  However, many insurance carriers fail to advise you of this benefit or consumers fail to ask what it would involve and how much it would cost.  


I recently asked one of my insurance agents for a helpful analysis of the various costs of different insurance coverages.  You will be surprised how a little extra coverage will help you in a serious automobile accident.  For instance, a single middle aged driver with no serious blemishes on his driving record getting $15,000/$30,000 UM/UIM coverage, with no wage loss benefits and electing limited tort will pay approximately $565 per year.  However, for only an additional $250 more per year, that same driver can obtain a full tort policy with UM/UIM coverage of $250,000 per accident and $500,000 per occurrence with $2,500 of monthly wage loss benefits up to $50,000.  $250 per year for up to $300,000 in benefits!  If you select the limited tort option for those limits the premium would only be $660, a mere $105 more than the basic policy without any wage loss benefits.  Ask yourself whether $105 per year or 29 cents per day is worth it to protect you and your family from a serious long term debilitating automobile accident.  


It is for these reasons that I select Full Tort and the most wage loss and UM/UIM coverage I can afford to protect me and my family.  


If you ever have any other questions about Auto Insurance, Auto Accidents or any other Personal Injury or Workers’ Compensation case, please do not hesitate to contact me.
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